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Misc (J) 138 of 2019 

Present: Smt. Priyanka Saikia, AJS 

18-11-2021 

The learned advocates for the petitioner is present.  

Heard and Perused the case record together with the 

record of connected Title Suit and the documents available on 

record.  

Now, by this order, I am going to dispose of the instant 

matter.  

This Misc. Case has arisen out of the petition bearing 

No. 1494/19 dated 29/05/19 filed by petitioner/plaintiff under 

Order XXXIX Rule 1 & 2 r/w Sec. 151 CPC praying for grant of 

injunction restraining and prohibiting the opposite parties 

from taking selling or mortgaging or gifting or creating in any 

other third party’s interest in the suit property and house. 

The petitioner stated that he is the youngest son of 

Opp. Party No.1 and Opp. Party No.2 is the elder brother of 

the petitioner. Opp. Party No.1 is an old lady and is more 

than 90 years of age and she is suffering from geriatric 

problem peculiar to her age and off late she use to forget 

things and she has problem in remembering. 

The petitioner’s father (late Sukhram Dhiman) was died 

on 21.05.1998 at Chandigarh and after his death he was 

survived by his wife Opp. Party No.1, three sons, namely (a) 

Sri Ghanshyam Das Dhiman, (b) Late Satish Kr Dhiman and 

(c) Plaintiff himself and four daughters. After death of the 
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father, Opp. Party No.1&2 obtained a decree of probate 

(Probate Petition No.2/1998) from the Hon’ble District & 

Sessions Judge at Una in Himachal Pradesh. The Opp. Party 

No.1 & 2 very cleverly by showing the date of death of the 

father of the petitioner as on 21.06.1998 instead of 

14.06.1998. Thereafter, Opp. Party No.1 with the help of 

Opp. Party No.2, got all the landed properties transferred to 

the name of Opp. Party No.1 with the help of decree of 

probate. These facts came to the knowledge of the petitioner 

only in the month of May, 2019. 

The petitioner has been residing within the compound 

of the suit land mentioned in the schedule A since his 

childhood. The suit land was purchased by his father long 

back. After purchase, petitioner’s father had constructed a 

RCC building, one Assam type house and a big godown over 

the suit land. Petitioner’s late brother Satish Kr Dhiman used 

to live in the RCC building with his family since 2006 and Opp. 

Party No.1 and the petitioner has been living in the Assam 

Type house. 

The father of the petitioner during his life time had a 

family meeting where all the three brothers along with Opp. 

Party No.1 were present there. The father of the petitioner 

verbally expressed his decision that petitioner’s father and 

Opp. Party No.1 shall divide that suit land between the 

petitioner and Opp. Party No.2 in equal proportion and the 

entire property behind the suit land shall give to petitioner’s 
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brother Satish Kr. Dhiman. Accordingly, Opp. Party No.1 

gifted the property behind the suit land to Late Satish Kr. 

Dhiman. 

The Opp. Party No.2 earlier used to live in Una, 

Himachal Pradesh and in the year 2006, he along with his 

wife came to Tezpur and started living with the Opp. Party 

No. 1 in the RCC building in the suit land. Till 2010 the Opp. 

Party No. 2 and his wife stayed here in the suit land and 

thereafter they went back to the native place at Una and 

started living with their son. Mention may be made her that 

the deceased father of the petitioner, Sukhram Dhiman, 

possessed some land in Una at Himachal Pradesh as well as 

at west Bengal also. The Opp. Party No. 2 somehow tactfully 

misguiding the father of the petitioner managed to get 

transferred the landed properties at Una and West Bengal in 

his name and later he sold these properties. Similar attempt 

has been made here by the Opp. Party No. 2 to grab the 

landed properties here at Tezpur i.e. the suit land to fulfill his 

illegal desire. 

The petitioner on 28-04-2019 in the morning at around 

10 am was in home then one person namely Sri Ravi Shankar 

Singh, came to the resident stated that he has came from 

Chandigarh to get the suit land measured as the suit land has 

been kept in security before the Registrar General of the 

Hon’ble New Delhi High Court in connection with arbitration 

matter. To this the petitioner raised objection and did not 
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allowed him to get the land measured. This petitioner to his 

utter surprise comes to know that the suit land is in the name 

of Opp. Party No. 2 as the said land has been gifted by the 

Opp. Party No. 1 to Opp. Party No. 2 long back in the year 

2010 through registered gift deed. Immediately the petitioner 

called the Opp. Party No. 1 over telephone and enquired 

about the same at this she stated that she has got no 

knowledge about the execution of the gift deed. 

The Opp. Party No. 2 taking advantage of the old age 

and ailment of the Opp. Party No. 1 and behind the back of 

the petitioner was able to manipulate a Gift Deed on 

24/06/2010 in his favour. The Opp. Party No. 1 gifted the 

whole land along with the buildings standing described in the 

schedule below by executing registered Gift Deed (1096/2010 

of Tezpur Sub-Registry) in favour of Sri Ghanshyam Das 

Dhiman, the defendant no.2. The petitioner accordingly 

applied for the certified copy of the Gift Deed and the same 

was obtained on 07-05-2019. 

That it is submitted that the Opp. Part No. 1 gifted the 

land described in the Schedule ‘A’ below by registered Gift 

Deed No. 1096 (morefully described below in the Schedule B) 

of the year 2010, dated 24-06-2010 to the Opp. Party No. 2. 

The Opp. Party No. 2 definitely has applied some sort of fraud 

and undue influence upon the Opp. Party No. 1 and managed 

to get the Gift Deed registered in his favour. 
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Moreover, the Opp. Party No.2 does not allow anyone 

to make any contact with the Opp. Party No. 1. The petitioner 

fears that the Opp. Party No. 2 might have been keeping the 

Opp. Party No. 1 in threat. 

That the Opp. Party No. 1 is an old lady and the Opp. 

Party No. 2 somehow managed to get the gift deed executed 

in his favour. That on the basis of the gift deeds mentioned 

herein before, the Opp. Party No. 2 has started claiming his 

ownership over the suit land and has been threatening the 

petitioner to evict him from the suit land. There is an 

apprehension that the defendant No. 2 might do some harm 

to the suit land as such the said Gift Deed is required to be 

adjudged null and void and cancelled thereof. Hence, this 

petition for injunction restraining and prohibiting the opposite 

parties from taking selling or mortgaging or gifting or creating 

in any other third party’s interest in the suit property and 

house. 

In the present case the proceeding went exparte 

against the Opposite parties. 

Here in the instant case the claim of the 

petitioner/plaintiff is that he is also a son of the Opposite 

Party No.1. The suit land was purchased by the father of the 

plaintiff and during the life time of plaintiff’s father, a family 

meeting was held and decided that Opposite Party No.1 

would divide the suit land between plaintiff and Opposite 

Party No.2. in equal proportion. But, Opposite party No.1 has 
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gifted the suit land Opposite Party No.2. Now, the Opposite 

Party No.2. is trying to alienate the suit property. The 

expression ‘Prima Facie” means at the first sight or at the 

first appearance or so far it can be judged from the first 

disposal. From perusal of the case record it appears that the 

issues offered by the plaintiff/petitioner are triable issues and 

on the face of it there is a probability of plaintiff/petitioner to 

obtain relief/reliefs as prayed at the consequence of trial on 

the basis of materials placed before the Court. Thus, it can be 

safely held that there is a prima facie case. 

Thus, in such a case, the balance of convenience 

tilts in favour of the petitioner as the loss incurred would be 

greater for the petitioner as against the opposite parties, 

further supplemented by the fact that if at this juncture the 

opposite parties are not restrained from alienate the suit land, 

then the latter might get ousted from their peaceful 

possession causing irreparable loss. At this stage what 

appears is that the balance of convenience is also in favour of 

the petitioner because opposite party No.1&2 can disposses 

the petitioner from the suit land. 

So far as irreparable loss is concerned it is an 

admitted fact that if the Opposite party No.1 is not restrained 

by way of a judicial order, the petitioners will suffer 

irreparable loss in the event of being ousted from the suit 

land. In such a circumstances, the petitioner cannot be 

compensated at a subsequent stage.  
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In Dalpat Kumar vs Prahlad Singh decided in AIR 1993 

SC 276, the Supreme Court has deliberated the exercise of 

the judicial discretion of the court while dealing with an 

application for injunction and in consonance to the said 

judgment, the matter of rights of the petitioner is considered. 

The golden principles relating to law of injunction is applicable 

and the ad interim injunction allowed. The O.P. No.1 &2 is 

restrained from restraining and prohibiting the opposite 

parties from taking selling or mortgaging or gifting or creating 

in any other third party’s interest in the suit property and 

house till disposal of the suit. 

This order will be effective till the final disposal of the 

Title Suit.  

In accordance this Misc. (J) case is disposed of ex-parte 

without cost. 

 


